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INTRODUCTION
 The existence and promulgation of laws, rules and statutes are to regulate direct, order and control human behavior within a geographical sphere, space, entity or environment. The observance of rule of law does not imply complete or holistic freedom. There is a link between rule of law and social justice. To understand freedom is to appreciate the efficacy of the rule of law and its importance in ensuring social justice in any given society. The political land space is full of politicians who view the rule of law as synonymous with their policies and its violation as the act or actions of the opposition. It is imperative to state that the concept of rule of law is juridical rather than political and it is concerned with the relationship between government and its citizens and the effect or impact of legal control and administration of government with its attendant political consideration as regards social justice and freedom.  Thomas Hobbes declared that “life in a society without order would be solitary, poor, nasty, brutish and short”.      
Strict adherence to statutes, laws, rules, regulations and constitutional provisions in relation to constitutionally guaranteed rights is the doorway to justice delivery including the timely intervention of the judiciary in cases of obvious breach of guaranteed rights or cases of injustice. Our challenge as a Country is not the dearth of Laws but the attitudinal disposition of the persons saddled with the responsibility of upholding the rule of law. 
The functionality of the three tiers of Government i.e. the Federal, State and Local Governments is embedded on the principles of constitutional democracy. In order words each tier of Government is constitutionally empowered to make laws in areas or spheres assigned to it by the Constitution. The National Assembly, State Houses of Assembly, Local Government Legislature and other agencies or persons vested with power of enacting principal or subsidiary legislations are under a constitutional obligation to ensure that such laws, bye-laws, rules and regulations enacted or passed by these institutions are subjected to the constitutional validity test, having regard to the provisions of Section 1(1) & (3) of the 1999 Constitution, which provides as follows:
Section 1(1)

“This Constitution is supreme and its provisions shall have binding force on all authorities and persons throughout the Federal Republic of Nigeria”
Section 1(3)
 “if any other law is inconsistent with the provisions of this Constitution, this Constitution shall prevail and that other law shall to the extent of the inconsistency be void” 
The judiciary has the power of ensuring constitutional compliance or conformity of various agencies of government both federal, state, local government and also individuals to the overriding provisions of the constitution and other laws, rules, regulations, bye-laws or other enactments, only to the extent that these laws are consistent with the provisions of the Constitution, which is supreme with a binding force on all arms of governments and persons. Should any enactment, laws, rules, bye-laws or regulations be inconsistent, the court is vested with the authority to so declare, which is the import of the community reading of Section 1(1) & (3) of the 1999 Constitution set out above.
SUMMARY OF RIGHTS IN THE CONSTITUTION.
The 1999 Constitution and the African Charter on Human and Peoples Rights guarantees set out some rights which are not only basic but fundamental to human existence. The rights are:
1. Right to life Section 33 
2. Right to dignity of human person Section 34
3. Right to personal liberty Section 35
4. Right to fair hearing Section 36
5. Right to private and family life Section 37
6. Right to freedom of thought, conscience and religion Section 38
7. Right to freedom of expression and the press. Section 39
8. Right peaceful assembly and association Section 40
9. Right to freedom of movement Section 41
10.  Right to freedom from discrimination Section 42
11.  Right to acquire and own immoveable property Section 43
12.  Compulsory acquisition of property Section 44
13.  Restriction on and derogation from fundamental rights Section 45
14.  Special jurisdiction of high court and legal aid Section 46.
THE ROLE OF THE COURTS IN THE FACE OF CONSTITUTIONAL VIOLATIONS.
By the provision of Section 46 of the 1999 Constitution, violation of the breach of the rights of any Nigerian is cognizable in a court within the place where the breach occurred. It is important to state judicial powers as set out in Section 6 of the Constitution crystallizes once a breach occurs in respect of guaranteed rights. In constitutional democracy, there must be an independent judiciary charged with the application of the law to cases brought before it. Nigerian Courts are saddled with the responsibility of adjudicating in what we refer to and describe as strategic impact litigation (SIL) or public interest litigation (PIL). 
The constitution makes chapter four rights enforceable but places a cap on the enforceability of rights under chapter two, which are essentially referred to as the fundamental objectives and directive principles of state policy, these rights are:
1. Fundamental obligations of the government Section 13
2. The government and the people Section 14
3. Political objectives Section 15
4. Economic objectives Section 16
5. Social objective Section 17
6. Educational objective Section 18
7. Foreign policy objective Section 19
8. Environmental objective Section 20
9. Directive on Nigerian culture Section 21
10.  Obligations of the mass media Section 22
11.  National ethics Section 23
12.  Duties of citizens Section 24      

ATTEMPTS AT DEPLOYING JUDICIAL PROCESS BY WAY OF PUBLIC INTEREST LITIGATION TO REFORM EXISTING RIGHTS
1. Right to Life under Section 33 

The cases of ONUOHA KALU VS STATE (1998) 13 NWLR (Part 583) page 531 and AZEEZ OKORO VS STATE (1998) 14 NWLR (Part 584) page 121, an attempt by Mr. Olisa Agbakoba SAN to declare death penalty unconstitutional.
2. Right to Dignity of the Human Person under Section 34

In JAMES AJULU & Ors Vs ATTORNEY GENERAL OF LAGOS STATE, SUIT NO: ID/76M/2008 presently pending before the Ikeja Division Lagos High Court on the unconstitutionality of the mode of execution of death penalty and its impacts on the dignity of the human person. 
3. Right to Peaceful Assembly and Association under Section 40 
Mr. Femi Falana in the case of I. G. P. Vs A. N. P. P. (2007) 18 NWLR (pt 1066) 457 challenged the unconstitutionality of the Public Order Act.
4. Challenge to Remand Power of Magistrates Pursuant to Section 236 (3) of the Criminal Procedure Law, Lagos State.

The case of BAYO JOHNSON VS. LUFADEJU (2002) 8 NWLR (PT.768) 192, a case where the court was called upon to declare the remand power of Magistrates unconstitutional.
5. Right of Prisoner on Death Row

In PETER NEMI VS. THE STATE (1996) 6 NWLR (PT.452) 42, the court ruled that a prisoner on death row has rights cognizable in law.
6. Confessional Statements and its Impact on the Right of A Suspect or an Accused Person Guaranteed Under Section 35 (2) and the Right to Remain Silent Until after Consultation with a Legal practitioner or any other Person of the Accused Person’s Choice
In the unreported case of LAWRENCE ONYOH VS. STATE, the court rejected the confessional statement of the accused for failure to comply with the provisions of Section 35 (2).
THE IMPORTANCE OF LITIGATING CONSTITUTIONALLY GUARANTEED RIGHTS
Litigations generally particularly public interest or strategic impact litigations are relevant as they provide the tool or machinery for individuals or group of persons to approach or have access to the judiciary to seek redress for human rights violations or constitutional infractions. Although, litigation is not the only means for seeking redress in the face of constitutional infraction, it, however, remains one of the most important tools of achieving change in the society. Litigation provides a catalyst for change in law so that its application can reach beyond the individual case in such a way that its outcome affects a large number of people.  For this proposition, the American case of Brown v Board of Education of Topeka, readily comes to mind as the case was meant to provide justice for an individual denied right to education due to his colour, however, the decision in that case has had a far reaching effect in the whole of America. In short, it has remained an authoritative and historical decision affirming the equal rights of all citizens to education. Beyond the fact that the case addressed discrimination in relation to the right to education, it also sends out a strong statement in condemnation of racial discrimination in America. This was the first case to a large extent, which led to the dismantling of the wall of racial discrimination or segregation in America.
It is imperative to note that litigation has indeed become a source of legal reforms especially as it relates to public- interest litigation.

Equally litigation can easily generate public awareness over an issue. This is true in the case of class action where a case is brought on behalf of a large number of people on a particular issue. By taking such matter before the court it may generate publicity and gain the attention of the public to a hitherto unnoticed issue. This may lead to public support or sympathy on such issue or matter. For instance the Brown case referred to earlier drew the attention of civil rights advocates over the world.
FACTORS MILITATING AGAINST PUBLIC INTEREST LITIGATION IN NIGERIA.
The ability to litigate on rights constitutionally guaranteed in any society will depend on the recognition given to this right under the constitution of the Country concerned. Where the right is clearly and explicitly recognised in the constitution, it becomes relatively easy for cases to be filed on it. On the other hand, if the right has not been explicitly recognised as an enforceable right in the Constitution, it will indeed become extremely difficult to litigate such rights. By the provision of Section 6 (6) (c) of the Constitution of the Federal Republic of Nigeria, 1999, the rights set out in chapter two of the constitution are non-justiciable. 
This position has been affirmed by the courts in cases such as OKOGIE AND OTHERS V ATTORNEY GENERAL OF LAGOS STATE [1981] 2 NCLR 350 where the applicant challenged the policy of the Lagos state government to abolish private schools within the state claiming that it was in violation of the right to education guaranteed under section 16 (chapter II) of the 1979 constitution, which is similar to the provision of the 1999 Constitution. The court held that by virtue of section 6 of the 1979 constitution (similar to section 6 of the 1999 Constitution) the provisions of chapter II of the constitution were not enforceable and that it was not in the power of the court to make any pronouncement on them. Rather this should be done by either the executive or the legislative arm of government. If ever there were any hope of litigating on socio-economic rights (contained in chapter II of the Nigeria Constitution) prior to Okogie’s case, this hope was dealt a deadly blow by the court in that case. By this decision the court has more or less closed the door to prospective socio-economic rights litigants in the country. 

The reluctance to recognise socio-economic rights as justicable rights have always been hinged on the fact that adjudicating on these rights may erode the principle of separation of powers. Leading the discussion on this issue, Fuller argues that social and economic rights are generally polycentric in nature. He describes polycentric problems as situation[s] of interacting points of influence “which, when possibly relevant to adjudication, normally, although not invariably,” involve many affected parties and a somewhat fluid state of affairs. He was of the strong view that polycentrism renders social and economic rights not easily amenable to adjudication before a court of law. Supporting this assertion, Lester and O’Cinneide, have argued that judges lack the constitutional authority as well as expertise to make political decisions about raising and spending of public funds or execution of public programmes, since this will amount to arrogating to themselves roles of the legislature or executive branch in contradiction to the doctrine of separation of powers. 

Forman has noted that courts are often reluctant to enforce socio-economic rights due to judicial deference to social and economic policy, an unwillingness to accord socio-economic claims as invoking any ‘fundamental values’ within the powers of the courts to protect, and a strong skepticism to recognise and give effect to ‘positive’ obligations relating to social welfare. In other words, it is often assumed that courts are not in the best position to make decisions intersecting with government’s policies as this responsibility is best left to the executive arm of government.
An-Na’im, however, has contended that to leave the matter of public policy alone to the ‘unfettered discretion of governments, however democratic without the possibility of judicial guidance and supervision’, defeats the whole purpose of recognising social and economic rights as international human rights.
It should be noted that some commentators have argued that the provision of section 6 of the Nigerian Constitution which  provides that the socio-economic rights contained in chapter II of the Constitution are non-justicable, should not debar cases relating to the right to health from being brought before the court. For instance, Nmauchi has noted that the often familiar argument that the right to health like other socio-economic rights is non justicable in Nigeria because of resource implications is somewhat exaggerated as the country can at least provide basic primary health care services to the people. He argues further that Nigerian Constitution has described the primary purpose of the government as ensuring ‘the security and welfare of the people’. Therefore, ensuring the availability of health care for the population is an essential obligation of the government and this can only be discharged by providing adequate health and other social services. According to him, ‘the fact government resources might be inadequate to support comprehensive health care should not mean that the provision of basic health care’ should be unattainable. In his view, the problem with realising the right to health of the citizens in Nigeria is not one of lack of resources but rather act of kleptomania on the part of the rulers. 

The truth of the matter remains however, that in practice Nigerian courts are often too willing to ‘ring the bell’   of non-justicability whenever a case bordering on the socio-economic rights is brought before them.
THE SECTION 12 BAR OF THE CONSTITUTION ON DOMESTICATION OF INTERNATIONAL TREATIES / CONVENTION. 
Another important obstacle to public interest litigation is existence of the provision of section 12 of the Constitution relating to the status of ratified international human rights treaties before Nigerian courts. As stated earlier Nigeria has ratified most of the international human rights instruments including the African Charter, which it has incorporated into its domestic law. Despite this great feat, however, the courts have been very reluctant to invoke some of the principles contained in these instruments based on the provision of section 12(1) of the Constitution. This section provides that: ‘No treaty between the Federation and any other country shall have the force of law to the extent to which any such treaty has been enacted into law by the National Assembly.’  The import of this provision would seem to be that unless a treaty has been enacted into domestic law by the legislature, it cannot be enforced in Nigeria. This would seem to coincide with the reasoning of the dualist school of thought. Often Nigerian courts have construed the provision of this section restrictively to refuse application of international human rights treaties to cases brought before them.
THE CHALLENGE OF LOCUS STANDI OR CAPAPCITY TO SUE

One major obstacle public interest litigation lawyers face is the question of locus standi or capacity to sue. To fully understand the challenge, we must examine judicial exposition on locus standi. For instance, In ADEDIRAN V INTERLAND TRANSPORT LTD (1991) 9 NWLR (pt 214) 155, the Supreme Court conferred standing on private citizens to bring an action in public nuisance. And this decision must be taking as extending or perhaps overruling Adesanya. In BADEJO VS MINISTRY OF EDUCATION & OTHERS (1990) 4 NWLR Part 143, p. 254, this court held that a person affected by an Act which also affected the general public can complain of a violation of his rights even though other persons affected do not want to complain.
In THOMAS V. OLUFOSOYE (1986) 1 NWLR (PT.18) 669, the Supreme Court was faced again with the issue of Standing. OBASEKI JSC (as he then was) in his lead judgment held at page 682 that:
"The term 'locus standi' was extensively discussed in the case of Senator Adesanya v. The President of the Federal Republic & Another (supra) (1981) 1 All NLR. 32. It cannot stand independently from the provisions of section 6(6)(b) of the Constitution of the Federal Republic of Nigeria 1979…."
This decision of the Supreme Court endorsed the decision in Adesanya's case.

In FAWEHINMI V. AKILU (1987) 4 NWLR (PT.67) 797, the Supreme Court departed from Adesanya and Olufosoye's cases (SUPRA) and introduced what is now known as the neighbourhood  test in determining locus in criminal cases.
In the case of AKINNUBI V AKINNUBI 1997 2 NWLR (PT.486) 144, the Supreme Court went back to its position in Adesanya and Olufosoye in determining locus.
But in the recent decision of the Supreme court in OWODUNNI V REGISTERED TRUSTEES OF THE CELESTIAL CHURCH OF CHRIST & ORS (2000) 10 NWLR (PT.675) 315, there seems to be a change. OGUNDARE JSC who delivered the lead judgment stated at page 341 F-H thus:

“A word or two on Adesanya v. President of the Federal Republic of Nigeria (supra). It appears that the general belief is that this court laid down in that case that the law on locus standi is now derived from Section 6(6) (b) of the Constitution of the federal Republic of Nigeria, 1979 (re-enacted  in section 6(6) (b) of the 1999 Constitution ) ….. I am not sure that this general belief represents the correct position of the seven Justices that sat on that case only 2 (Bello and Nnamani JJ.SC) expressed views to that effect."
Ogundare JSC at page 345 para C of the judgment also stated that:
“In my respectful view, I think Ayoola JCA (as he then was), correctly set out the the scope of Section (6) Subsection (6) (b) of the Constitution when in N.N.P.C. v Fawehinmi & Ors. (1998) 7 NWLR (Pt.559) he said:
‘In most written constitutions, there is a delimitation of the power of the three independent organs of the government, namely: the executive, legislature and the judiciary. Section 6 of the Constitution which vests judicial powers of the Federation and the states in the court and defines the nature and extent of such judicial powers does not directly deal with the rights of access of the individual to the court. The main objective of Section 6 is to leave no doubt as to the definition and delimitation of the boundaries of the separation of power between the judiciary on the one hand  and the other organs of government on the other hand, in order to obviate any claim of the other organ of government,  or even attempt by them, to share judicial powers with the courts. Section 6 (6)(b) of the Constitution is primarily and basically designed to describe the nature and extent of judicial powers vested in the courts. It is not intended to be a catch-all, all-purpose provision to be pressed into service for determination of question ranging from locus standi to the uncontroversial questions of jurisdiction."

That the sub-section does not lay down the plenitude of the Nigerian law on locus Standi is borne out by the decision of this court in Fawehinmi v. Akilu (1987) 4 NWLR (Pt. 67) where this court recognized the right of a citizen to lay a criminal Charge against anyone committing an offence or who he reasonably suspects to Have committed an offence.’
    

The above analysis shows that the law on standing in Nigeria is recondite.
THE ATTITUDE OF COURTS OF OTHER JURISDICTION ON STANDING TO SUE

In most other jurisdictions, there is a distinction between the test of standing to sue in private law cases and public law cases. In private law cases, the court looks at the course of action to see if the Plaintiff has standing to sue, while in public law cases, the test is the existence of sufficient interest. Sufficient interest is normally given a liberal interpretation.
In England, following the liberal interpretation of sufficient interest, in the case of R.V. FELIXSTOWE J.J., EXPARTE LEIGH QB 583 (1987), a journalist sought a declaration that the policy adopted by the chair of the Justices of not revealing the names of sitting Magistrates for security reasons was unlawful. The Court held that he had locus to do that.  

In the case of R.V. INSPECTORATE OF POLLUTION EXPARTE GREENPEACE (No. 2) 1994 4 ALL ER 328. The court allowed Greenpeace (an organization) to challenge British Nuclear Fuel’s decision to test its new Themal Oxide reprocessing plant at Sellafield, Cumbria. In doing so, the court placed particular reliance on the fact that Greenpeace was a highly respected and responsible environmental organization which could mount a more focused challenge than an individual.

In the case of R.V. FOREIGN SECRETARY, EXPARTE WORLD MOVEMENT LIMITED, 1WLR 386 (1995), a pressure group was held to have the standing to challenge the decision of the Secretary of State for Foreign and Common Wealth Affairs to grant overseas aid for the purpose of constructing a hydro electric power station in Malaysia. Also in R.V. SECRETARY OF STATE FOR FOREIGN AND COMMON WEALTH AFFAIRS EXPARTE REES- MOGG QB. 552 (1994) a citizen because of his sincere concern for constitutional issues challenged the ratification of a treaty.

Under the Gambian Legal System, any citizen of The Gambia has standing to go to court to challenge an unconstitutional act. That was the decision of the Supreme Court of The Gambian in the recent case of UNITED DEMOCRATIC PARTY (UDP) & ORS VS. THE ATTORNEY GENERAL OF THE GAMBIAN (Unreported) SUIT NO S.C.C.S. NO: 3/2000 a judgment delivered on February 14, 2001.

Also in Ghana, any citizen of Ghana can bring an action for a declaration of an act unconstitutional. See TUFFUOR V. ATTORNEY GENERAL (1980) G.L.R. 637. 
Justice Fatayi Williams CJN( as he then was) in his lead judgment in Adesanya’s case (supra) at page 373 para 3 said :

“………I take significant cognizance of the fact that Nigeria is a developing country with a multi-ethnic society and a written Federal Constitution, where rumour-mongering is the pastime of the market places and the construction sites. To deny any member of such a society who is aware or believes, or is led to believe, that there has been an infraction of any of the provisions of our Constitution, or that any law passed by any of our Legislative Houses, whether Federal or State, is unconstitutional, access to a Court of Law to air his grievance on the flimsy excuse of lack of sufficient interest is to provide a ready recipe for organized disenchantment with the judicial process.”
Further in his Judgment, the learned CJ posited also at page 376 para 3 that:

“ in my view, any person, whether he is a citizen of Nigeria or not, who is resident in Nigeria or who is subjected to the laws in force in Nigeria, has an obligation to see to it that he is governed by a law which is consistent with the provisions of the Nigerian Constitution. Indeed, it is his civil right to see that this is so. This is because any law that is inconsistent with the provisions of that Constitution is, to the extent of that inconsistency, null and void by virtue of the provisions of Sections 1 and 4 to which I have referred earlier.”    


CONSERVATISM THE HALLMARK OF THE JUDICIARY
Legal practice is a conservative profession; it abhors, frowns at and detest judicial activism. As a result of the conservative nature, it is difficult to see landmark or earth shaking decision of the court.
LIMITED EXPOSURE OF STAKEHOLDERS IN THE ADMINISTRATION OF JUSTICE TO INTERNATIONAL BEST PRACTICES
Majority of those practices law and some judicial officers have not been exposed to modern or contemporary legal practice, jurisprudence or pronouncement of courts in relation to constitutionally guaranteed rights.

FUNDING

Litigation is expensive. It is important that funds are available to pursue law reforms through judicial advocacy or judicial intervention.
CAPITALISM THE BEDROCK OF LEGAL PRACTICE

Public interest litigation is essentially probono, it is not huge fee paying venture, therefore those who are engaged or involved in this area of practice do so as a result of passion, commitment and dedication. Not many lawyers are involved in this area of practice because legal practice by its nature is a capitalist field.
PAUCITY OF LEGAL MATERIALS TO AID PUBLIC INTEREST LITIGATION
Most of the materials used in public interest litigation are sourced externally by some civil society organization; because these materials are not readily available some lawyers do not know current trends in litigation or contemporary legal issues or principles on existing rights either by the constitution or statutes.

OBSOLETE AND ARCHAIC LAWS
Most of our laws on procedure or substantive are outdated and should be amended. The law is not developing and new principles of law are not being enunciated because of the outdated and obsolete laws still regulating and directing our conduct.   

CONCLUSION
Having identified the problems and proffered solutions as it were. But as the NBA President Chief Rotimi Akeredolu, SAN rightly observed, reform in itself does not guarantee the unhindered operation of the rule of law. Indeed, it is the attitudinal disposition or posture of the various stakeholders in the administration of justice that would determine the efficient and smooth running of the wheel of justice administration. The law in my respectful view can only develop, if the various stakeholders are passionate for reform and are progressive minded. 

THANKS FOR LISTENING.

