Federal Attorney-General’s Position on Enforcing Court of Appeal’s Judgment Sets Unnerving Precedent for Rule of Law
On Wednesday 1st November 2006, the Ibadan division of the Court of Appeal voided the controversial impeachment of Chief Rasheed Ladoja by the Oyo State House of Assembly, which would be the first time that a court would nullify an impeachment process in Nigeria. The defendants have reportedly filed a notice of appeal and an application for stay of execution of the judgment of the Court of Appeal.  Although the Inspector-General of Police had taken steps to restore the security details of the Governor, withdrawn after the flawed impeachment process, the Federal Attorney-General, Chief Bayo Ojo SAN, stated however, that the Court of Appeal’s Judgment would not be enforced, and he advised Chief Ladoja to await the resolution of the Appeal by the Supreme Court. According to him, “[a]lthough an appeal simpliciter does not operate as a stay of execution, where a party has exercised his right of appeal and also filed an application for stay of execution or injunction pending the determination of the appeal, the successful party ought to refrain from enforcing the judgment until the pending appeal has been determined” He thereafter advised that “all parties in Oyo state must therefore await the determination of the Supreme Court of the appeal filed by the respondents. This is in order to prevent the destruction of the res i.e the subject matter in contention between the parties”. 
Those who have followed, post the transition, the dithering vicissitudes of the rule of law in Nigeria, the thorny trajectory of our constitutional democracy will, without a doubt, feel the heavy strain that the Hon. Federal Attorney statement puts on the fabric of our governance attitudes. Those who have watched governments across the country, at all the levels treat judicial decisions with rash disdain, watched agencies of government resist and trump judicial authority with blunt force, watched the President, State Governors, the Legislature, and even local government chair persons trammel decisions and orders made by courts, and get away with them, will probably sorrow over the open-ended possibilities that the AGF’s precedent will have on the landscape, and the prospects for new lows in our practice of constitutional democracy. Nothing worries me - not the arguments about the legal coherence of the Attorney General’s premises, not the technicalities about whether a stay of execution is conceptually applicable to the Judgment of the Court of Appeal - as much as what the precedent set by the Attorney General will have, overall, for respect for the court’s authority throughout the Country, and for Nigeria’s fledging democracy. 

Let us be clear on one thing, and that is what the Hon. AGF said, for the texture and substance of his statement makes some difference in the analysis. Now he said that the parties should await the Supreme Court’s decision on the appeal. Now, what is the appeal? It can only be the substantive appeal against the Judgment of the Court of Appeal! So until the Supreme Court decides that appeal, the Judgment of the Court of Appeal would remain un-enforced! 

We could, in passing, and on legal grounds fault the Hon. Attorney General’s position. The position runs against a fairly well-established body of doctrine. The principle that a party who gains title following a judgment is entitled to assume legal rights flowing from that judgment is deeply embedded in Nigeria’s jurisprudence, and courts have regularly held that the interposition of an appeal against a Judgment is not sufficient, per se, to keep a Judgment in abeyance, or in more popular usage, to stay a judgment. In Osakwe v. INEC (2005) All FWLR pt. 261 p.325 at 349 paras B-D, the court declared that a judgment of a court is presumed valid and the parties concerned are not only bound to obey it, but the authorities charged with the responsibility for enforcement are also obliged to enforce it unless it is declared a nullity or set aside by a competent court. 
What is perhaps more problematic, is that the position of the executive branch on this matter is an unsparing infringement of the separation of powers structure of our Constitution. What the Hon. Attorney-General has said, in effect, is that the Government will not enforce the decision of the Court of Appeal, and would only implement the decision of the Supreme Court on the matter! Where is the discretion given to the executive under our Constitution to decide whether or not to enforce the judgment of the court? What constitutional parameters legitimize the preference towards obeying the decision of one court rather than the other? The question of staying execution of the Judgment of a court, and the circumstances and conditions under which this may be done is a decidedly judicial one, incidental to the right to fair hearing, the right to an appeal, and the right to a remedy for the violation of constitutional rights. 
The Nigerian Constitution, not to put too fine a point on it, has stated that judicial powers are vested in the courts, not the Executive authority, and extend to all actions and proceedings for determining any question as to the civil rights and obligations of any person. Therefore, the rights of Senator Rasheed Ladoja and Mr. Alao Akala to the contested office of Executive Governor clearly comes within the jurisdiction of the courts to determine. If we concede this, why should the executive arm decide for the courts the point whether a decision properly given, will be enforced? In addition to this, the Constitution in section 287(2) provides that “[t]he decisions of the Court of Appeal shall be enforced in any part of the Federation by all authorities and persons, and by courts with subordinate jurisdiction to that of the Court of Appeal.” The Federal Government is of course, an authority (see section 318 of the Constitution.) 
If the Attorney-General had advised restraint, based on the application for a stay of execution, which would have been determined by the Court of Appeal in the first instance, that perhaps may have had less dramatic effect, and been less objectionable. Because it would have meant that he respected the court’s authority to control the enforcement of its Judgment. In that case, the waiting period would be until the Court of Appeal or the Supreme Court determined that a stay was necessitous in the circumstances, and not longer than that. But what the Hon. AGF advised was that the parties must await the resolution of the substantive appeal before the Supreme Court.  Indeed, the United Nations Basic Principles on the Independence of the Judiciary provides that “it is the duty of all governmental and other institutions to respect and observe the independence of the judiciary.”
Besides the separation of powers principle, the position of the Federal Attorney General has far-reaching, latently insidious implications for the rule of law, that omnibus construct upon which any discussion of democracy is predicated. Every democratic government is regulated in its powers, and its powers are founded on law. Prof. Ben Nwabueze, makes the point that underlying the “… rule of law is an ideal still more transcendental, namely, the notion of the state itself as an organism grounded on law, i.e. considered as a body of laws or in totality. That is what the concept of a law-governed state is about. The state is characterized by power and force. State power, the power to govern the affairs of men in society, is not just arbitrary power but rather one exercised in accordance with definite procedures and rules. And force, which is the central attribute of the state, and without which it cannot …. is also not just brutish, unregulated force but rather “displayed in a regular and uniform manner” in accordance with law that regulates, conditions and therefore qualifies it.” (Nwabueze; Constitutional Democracy in Africa, vol. 3.).
Now, if the executive branch which controls the apparatus of state power and force (the President is the Commander in Chief of the Armed Forces), and must deploy this power and force to maintain the Constitution, says it will not avail state power and force towards meeting an exigency determined and articulated by the court, it must construct a constitutionally tenable basis for its refusal. What is that basis in this case that is not a sheer, willful, refusal to regard the authority of a coordinate branch of government? Why then is the force mustered under the control of the executive branch not the type Prof. Ben Nwabueze talked about, the “brutish, unregulated” type, but one that is “displayed in a regular and uniform manner? 

Upon what basis then, must the people of this country respect court decisions or even defer to the courts to determine what their rights ought to be on any particular occasion? Why should not any private person who can muster a militia say to a judgment creditor, or successful party, “I have filed an appeal to the higher court, you must await the resolution of the appeal”? With the example set by the Federal Government in the Ladoja case, it would not even matter that a court has refused to stay execution of the Judgment! The late Justice Louis Dembitz Brandeis, maintained that “[o]ur government … teaches the whole people by its example. If the government becomes the lawbreaker, it breeds contempt for law; it invites every man to become a law unto himself; it invites anarchy.” We must ask, what is the government teaching the people in this case? Where will its precedent in Ladoja’s case lead us? What new doors does it open for deliberate disobedience to court decisions and orders? What new leverages does it give to those who are only too eager to flout the law, and flaunt their ego?
Let me reminiscence a little with fond literature on something close to the subject. Portia, in Shakespeare’s Merchant of Venice had been asked, in desperation to save the life of a dearly beloved friend, against whom “a stony adversary, an inhuman wretch … void and empty” wanted to extract a pound of flesh from a place near the heart. Bassanio, the pleader, had asked Portia, “[w]rest once the law to your authority; to do a great right, do a little wrong” in order to “curb this cruel devil of his will.” But Portia answered “[i]t must not be; …. ‘Twill be recorded for a precedent; and many an error, by the same example, will rush into the state.” Is there some possibility that there will be a floodgate of errors rushing into the Nigerian state by the government’s own example? 
We call on the Federal Government to provide the atmosphere necessary for the exercise, by Senator Ladoja, of his executive responsibilities as Governor of Oyo State. If this is otherwise, we fear that there would be greater reluctance by parties to a dispute to accept court verdicts, and greater use of physical force to maintain political and other positions, rather than law. That would further weaken the sagging authority of the rule of law in our country. By not enforcing the Court of Appeal’s decision, the Obasanjo Government stands the risk that it will, in large part, be remembered by its legacy of impunity, by its culture of subjugation, and its corruption of State power. Besides the fact that the Hon. Attorney-General’s position will scrape the barrels to find legal support and justification, there are strong concerns that that position will galvanize wider confrontation to the courts’ authority, and to the rule of law in Nigeria, and undermine cornerstone values of constitutional democracy. 

Signed,

Joseph Otteh

Executive Director.
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